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1. The EU’s intervention in the field of alternative dispute resolution methods

The so-calledlternative dispute resolution metho@sso known through the acronym ADR, shall be
defined as procedures aimed at solving confliatsuth the agreements of the parties involved.

It was in particular in conflicts where a weakertpas involved that the need for such instruments
arose as in the case of the consumer in the nedtip with the person producing/distributing odiray
goods. But, more generally, the need arises euagyd party of a conflict is not in position to béae
costs and the length of an ordinary judicial pragedr is forced to renounce to start a procedure,
the difficulties connected to the procedure itsaich as, for example, the cross-border charatteeo
conflict or the fact that the costs are higher ttrenclaim.

In this context, the ADR plays the important rofébalancing the different positions of the parties
involved in a conflict. From the weaker party’s gi@ctive, two are the main advantages of ADR: the
first is that access to such procedures is easyhemslecond is that the conflict is defined throtigh
agreement of the parties involved, who freely nieg@ton their rights and interests.

The European Union started to consider the ADRhma 90s with some initiatives specifically
devoted to consumeéts

However, thanks to the so-called “communitarizatioithe competence in the field of civil justice
accomplished by the Amsterdam Treaty, the EU’'sgemtsve has changed significantly: the EU has
started to consider the institution and promotidrextrajudicial and alternative methods for the
resolution of conflicts as an instrument compleragntto the traditional judicial procedures and
capable of granting to the European citizens abattcess to justiée

1 Reference is made to (i) Green Paper on accessnsfimers to justice and the settlements of consdisputes in the single
market, COM (93) 576 def. 16.11.1993; (ii) Directi9@/7/EC of the European Parliament and of the Gbafi0.5.1997 on the
protection of consumers in respect of distanceraotg in OJ L 144, 4.6.1997, p. 19-27; (iii) Comnuation from the Commission of
30.3.1998 on the out-of-court settlement of consudisputes, COM (1998) 198; (iv) Commission Recommagind 98/257/EC of
30.3.1998 on the principles applicable to the b®d&sponsible for out-of-court settlement of consumiisputes, in OJ L 115 of
17.4.1998 (v) Recommendation of 4.4.2001 on thecjpies for out-of-court bodies involved in the censual resolution of consumer
disputes, in OJ L 109 of 19.4.2001, p. 56.

2 See the Presidencies’ conclusions at the Tampam@pEan Council 15 and 16 October 1999 where focthation of a genuine
European area of justice, the Council invited Men8tetes to create alternative, extra-judicial pdoices. Following this trend, in May
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As a consequence, the EU has progressively abaddibee perspective of the protection of
consumers and has adopted a wider approach, cangitiee ADR as instruments for favoring access
to justice and, therefore, as a strategic goai®fU policy in the field of civil justice.

This evolution occurred without any significant nga in the legislative framework of reference
which, at that time, consisted essentially of@itt65 of the TEC; no explicit reference to the potion
of ADR or to favoring access to justice was to &aenfd in the Treaty.

Such purposes are expressly mentioned since 2fi6Bfl&e entry into force of the Lisbon Treaty.

By virtue of art. 81 TFEU (the provision which takéhe place of the former art. 65 TEC), for the
first time the EU has obtained the competence tpacheasures aimed at granting (i) effective access
to justice and (ii) the development of alternatimethods of dispute settlement (together with suppor
for the training of the judiciary and judicial sfef

With this in mind, the Directive 2008/52 was adapteefore the entry into force of the Lisbon
Treaty and, thus, even when the EU did not enjepexific competence on ADR, it had anticipated
the spirit and purposes of the new art. 81 TFEU.

Following the so-called “mercantilist” EU approaemned at ensuring — also through the exercise
of the existing powers in the field of civil justic- the proper functioning of the internal market,
litigations are an obstacle to be reduced as msiplossible through measures favoring access fogust
as well as through the ADR.

The purpose of the EU in the field of mediatiortlsarly aimed at facilitating access to ADR and
at promoting the amicable settlement of disputesrimouraging the use of mediation and by ensuring
a balanced relationship between mediation andipigicoceedings (art. 1), considering that suchsaim
fall within the wider purpose of facilitating acse® justicé.

In the Green paper of 2002, by virtue of which emmission started a consultation on the
possibility to adopt an EU act in the field, megiat was conceived as an instrument aimed at
complementing judicial procedures and thereforetrdmuting to facilitating the exercise of the
fundamental rights of access to justice (enshrinexdt. 6 of the ECHR and in art. 47 of the Chadter
Fundamental Rights of the EU). Reference was madbet difficulties arising from the increasing
volume of disputes brought before courts, the lergftthe judicial proceedings and the increasing
related cosfswhich tend to be even higher in cross-border despu

Similar comments have been made by the Economi&Santl Committee, which did not hesitate
to define the ADR as a complementary way of resghdisputes which calls on the responsibility of
economic and social players from organized civlisty and, therefore, an instrument of “functional
subsidiarity™.

2000, the Council adopted the conclusions on ADR ucig# and commercial law, considering the estsitutnent of basic principles in
this area as an essential step towards enablingpih®priate development and operation of extrajabprocedures for the settlement
of disputes in civil and commercial matters socesiinplify and improve access to justice and in2& Commission launched a public
consultation on ADR in civil and commercial law (8rePaper 19.4.2002, COM (2002) on alternative déspegolution in civil and
commercial law). After some years, the Directiv@@®2 was adopted. On the Directive, Béaelopper la médiation dans le cadre de
I'Unione européenne. Etude adoptée par I’Assembéeérale du Conseil d’Etat le 29 juillet 2Q1dvailable at the official website of
the Conseil d'Etat or at the following address Ifpvw.ladocumentationfrancaise.fr/rapports-publi€gf000625/
index.shtml; M.FGHIRGA, Strumenti alternativi di risoluzione della lite:da dal processo o dal diritto? (Riflessioni sull@diazione
in occasione della pubblicazione della Direttiva08(62/CE) in Riv. dir. proc, 2009, p. 357 ff.; EMINERVINI, La direttiva europea
sulla conciliazione in materia civile e commercidleContratto e impresa — Europ@009, p. 41 ff.; GRossoLILLO, | mezzi alternativi
di risoluzione delle controversie (ADR) tra dirittomunitario e diritto internaziona)én Diritto del’'Unione europea2008, p. 349 ff.;
J. TouLMIN, Cross-border mediation and civil proceedings in aaél courts in ERA Forum 2009, p. 551 ff.; ESTORSkRUBB, Civil
Procedur and EU law. A Policy Area Uncover&kford, 2008, p. 181 ff.; Q.OPESPEGNA, L'incidenza dell'art. 6 della Convenzione
europea dei diritti dell’'uomo rispetto all'esecumdi decisioni stranieren Riv. dir. int, 2011, p. 33 ff.

3 On the new art. 81 TFEU, seeBravaTi, Il futuro del diritto processuale di origine euramen Riv. trim. dir. proc. ciy, 2010, p.
859 ff. The Author points out that the new goalavided by art. 81 TFEU show a radical change inBbleaction in the field of civil
justice: whilst in the past the EU procedural rudese aimed at realizing the movement of litigatéord of the related decisions, today
EU law tends to “dematerialize” the litigation bywing from paper to electronic devices and morécedly by trying to prevent the
litigation or to mediate it.

4 See recital No. 5 statingThe objective of securing better access to justis@art of the policy of the European Union tabkish
an area of freedom, security and justice, shouldoempass access to judicial as well as extrajudidiapute access methods. This
Directive should contribute to the proper functiogiof the internal market, in particular as concertine availability of mediation
services.

5 See Green Paper on alternative dispute resolistioivil and commercial law, COM (2002) 196 final, h

6 See Green Paper of 9 February 2000 “Judicial aatipe in civil matters: the problems confrontirgetcross-border litigant”,
COM (2000) 51 final.

7 See Opinion of the Economic and Social Committéhen‘Green Paper on alternative dispute resolltiarivil and commercial
law” (COM (2002) 196 final) (2003/C 85/02), in OJ C&4.2003, p. 8-13, point 2.1.1.
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In the view of facilitating the alternative resout of disputes, the Directive is aimed at promgtin
extrajudicial mediation as an autonomous instrun@nthe resolution of conflicts and, therefore, as
an instrument alternative to justice essentiallselsbon the common will of the parties and at gnanti
a satisfying coordination between extrajudicial rmgédn and judicial procedures. To this purpose,
whilst out-of-court mediation is granted a priviéeh position, the Directive expressly provides
instruments to coordinate judicial and extrajudici@ediation. Indeed, it was necessary to avoid
considering mediation as a poorer alternative dacjal proceedings, in the sense that compliantle wi
agreements resulting from mediation would depentheryood will of the partiésin this respect, on
one side, art. 6 expressly provides that mediagneements shall be made enforceable, unless either
() the content of that agreement is contrary ®ldw of the Member State where the request is made
or (ii) the law of that Member State does not pdevior its enforceability. On the other hand, art.8
imposes on Member States the duty to ensure titpavho choose mediation are not subsequently
prevented from initiating judicial proceedings abigration due to the expiry of limitation or
prescription periods during the mediation progess

It is worth noting that in exercising the competsam the field of civil justice, the EU institutie
traditionally adopt regulations, which grant unifoty®. In the case at stake, the Directive has been
chosen with the purpose of asking to Member Statesalize a minimal harmonization of the rules on
mediation (as, by the way, expressly results frioetitle of the Directive itself, which regulatesrly
— certain aspects of mediation in civil and comriamatters).

The Directive is, therefore, alé minimis$ discipline on mediation, composed by twelve dgsc
providing the fundamental rules and leaving thesatgprelated to the structure and the functioning o
the mediation itself to the discretion of the MemBé&ates.

Furthermore, the choice made by the EU institutisrsurely justified also by the need to strictly
respect the principle of subsidiarity in the exeeodf their competence in this new field of actiBaot
such a choice also reflects the specific featur@sealiation itself: as clearly results from recidl16
and n° 17, the EU’s cautious approach is groundéiae need to provide rules strengthening mediation
but, at the same time, respecting its intrinsicaifgrmal and voluntary natut

As a matter of fact, however, the more relevanbj@ms encountered in the implementation of the
mediation Directive derive from the fact that itiseal framework directivé

On one side, the mediation model provided by theddve is not clearly defined and too wide
margins of discretion are granted to Member Sta#tesa consequence of this, mediation proceedings
not having the same quality and efficacy risk tateated within the EU judicial spaéeOn the other
side, the relationship of the Directive with thbetinstruments adopted by the EU in the fieldiaif ¢
judicial cooperation - mainly with Brussels | (n@sussels bis) and Brussels Ibis Regulations - are
not clear and problems may therefore arise athofftee movement” of the mediation agreement.

The paper is aimed at focusing on such problemsrdier to verify whether the EU rules on
mediation are effectively capable of granting asdegustice in particular to the weaker parties.

8 See recital No. 19.

9n this respect, it is important to point out thater recital No. 24 and art. 8.2, the rules mnitéition and prescription provided by
the international agreements to which Member Stategarty shall be respected. Specific attentiadl $e paid to the international
treaties in the field of transport.

101n the field of civil judicial cooperation, the imement of directive has been preferred to the legmn only in the case of the
Directive 2003/8/EC of 27 of January 2003 to imprageess to justice in cross-border disputes bypkstiing minimum common rules
relating to legal aid for such disputes, in 0.026, 31.1.2003, p. 4. SeeRBonowm, Il diritto internazionale privato dell’Unione euraa:
considerazioni generalin A. Bonowmi (ed.),Diritto internazionale privato e cooperazione in t@da civile, Torino, 2009, at p. 10 and
11.

111t shall be also noted that recital No. 28, justifythe EU’s action in this field, contains veryshand tautological statements and
no reference is made to the quantitative and quizt indicators which, after the entry into forfethe Treaty of Lisbon, should be
pointed out anytime the EU exercises the concurempetences.

12 See F. Oomo ULLOA, La mediazione nel processo civile riformaBologna, 2011, p. 182, where the Author pointstbat a
more rigorous and punctual discipline at EU levelld have provided a more homogeneous disciplimagbnal level. The lack of an
homogeneous discipline on mediation at nationallelearly appears when looking at the choices mattereference to its binding or
voluntary character, the procedure, the criteridsamyed in order to become a mediator. For exanoléh, Italy and Germany decided
to extend the rules on cross-border mediation adbipt order to implement the Directive also to rhenational mediation procedures.
However, whilst Italy decided to do so in ordediminish the number of judicial procedures, thesagabehind the choice made by the
German legislator is to promote judicial mediatigiven the successful consolidated practice exjdigtween the courts and the parties.

13 The national rules implementing the Directive 2828 are available at the following address:
http://ec.europa.eu/justice_homel/judicialatlasftitihl/me_documents_en.htm.

14 See para. 5 and the following ones.
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2. The Directive’s scope of applicatiomatione materiae

A first issue to be considered is the Directivelgostantial scope of application, which may be
problematic with reference to the definition of natn itself as well as to the relationships wither
instruments adopted by the EU in the field of gugtice.

In coherence with the necessary cross-border dearatthe EU’s action in the exercise of the
competences in the field of civil justice (see &ft. TFEU), the Directive envisages an instrument fo
the settlement of cross-border disputes, which,tdubeir costs and to the time necessary for their
conclusion, have an impact on the proper functigiithe internal markét

Reference is made to the disputes among partiaadh#twveir domicile or habitual residence in a
Member State different from the one of any othetypaf the dispute at the time when the mediation
proceeding has started by virtue of (i) the sposbais decision of the parties, (ii) a judicial order
(ii) the application of internal law.

The Directive points out that as regard the notibdomicile, it is necessary to refer to articl& 5
e 60 of the Brussels | Regulation (now article 62 &3 of the Regulation n° 1215/2012) making
reference respectively to the domicile of persomsa companies, associations and other legal psrso
(as also interpreted by the EU Court of Justicaiseelawl®.

No mention is made of the notion of habitual resa® which, therefore, shall be interpreted
following the EU Court of Justice’s case law apptythe EU Regulation n° 2201/2002s well as
the definitions provided by art. 19 of the Rome dgRlation and by art. 23 of the EU Rome I
Regulation respectivel:

Even if the Directive applies to cross-border disguMember States are not prevented to extend
the EU mediation model also to merely internal disp (not having a cross-border charaéter)

The Member States’ choices have been ambivaleosetiStates (such as, for example, France)
already having specific rules on mediation decittednplement the Directive by adopting specific
rules for cross-border disputes. This gives risa ttouble regime for mediation on the basis of the
merely internal or cross-border character of tispulie.

In the absence of specific rules, other MembereStdecided to adopt a legislative framework for
mediating all kinds of disputes. This is, for examphe solution adopted by the Italian legal oraler
well as by the German offe

It is, however, just for the cross-border dispulest Member States are bound to respect the
Directive’s rules on (i) guarantees and qualityneédiation in terms of training of mediator and
confidentiality; (ii) the executive character oethgreements reached in the course of mediatign; (i
the effects of the mediation proceeding on thegatiproceeding.

15 n this light, the Commission has pointed out tk&@ne concomitant of increasing use of the Treigtyts of free movement of
persons, goods and services is an increase inotieatl number of cross-border disputes. Suchudéspare not necessarily between
large companies; they may affect small businegsdividuals, who may be of modest means. For exaniptiividuals may be involved
in an accident while on holiday or while makingtegping trip abroad, or they may buy goods, whaterl turn out to be faulty or
dangerous. Their spouse may have left the matriahtwime with the children of the marriage and sdtth another country. They may
need to pursue the matter in the country in whitghdispute arose or, worse still may be threatavittdproceedings there. A small
company might sell goods abroad and later be thmeatwith proceedings in the purchasers’ countrgoAsumer may order, over the
Internet, goods from abroad which are never disygator which turn out to be fault.» See Green Paper the Commission - Legal
aid in civil matters: the problems confronting ttress - border litigant COM (2000) 51 final.

16 On the domicile’s notion in the EU Regulation 4420see S.MCARBONE, Lo spazio giudiziario europeo in materia civile e
commerciale. Da Bruxelles | al regolamento CE n./8084 Torino, 2009, p. 31-38.

17 n the absence of a rule defining the notion dfitual residence, the EU Court of Justice (deci&iod of April 2009, C-523/07,
A, para. 39 and 44, Reportsp. 1-02805; decision 27 November 2007, C-435@6n Reports p. I-10141; decision 22 December 2010,
C-497/10 PPUMercredi in Reports, p. 1-14309) has followed a factualrapph, looking at the degree of integration that plerson
has with a place and taking into considerationdiln@tion, regularity, conditions and reasons ferdtay on the territory of a Member
State, the linguistic knowledge and the family adial relationships. On the notion of habitualidesce within the Regulation
2201/2003, see @aMPIGLIO, Il foro della residenza abituale del coniuge nefjsamento (CE) n. 2201/2003: note a margine delle
prime pronunce italiangn Cuadernos de derecho transnacigrz010, p. 242-249.

18 See ED’ALESSANDRQ Il conferimento dell’esecutivita al verbale di cdiazione stragiudiziale e la sua circolazione aiterno
dello spazio giudiziario europem Riv. trim. dir. proc. civ, 2011, p. 1157 ff.

19 See recital No. 8:&he provisions of this Directive should apply otdymediation in cross-border disputes, but notrshguld
prevent Member States from applying such provisass to internal mediation processes

20 An analysis of the EU Member States (with the ptioa of Denmark) enforcing the Directive 2008/%&tbeen made within the
research project financed by the EU JUST/2010/JCB/0001, “Removing obstacles to access to (e)Justtimigh mediation in
Europe: ensuring enforcement and a smooth cooperatith judicial and non-judicial authorities”. S€: ESPLUGUESMOTA, J.L.
IGLESIASBUHIGUES, G. PALAU MORENO (eds.),Civil and Commercial Mediation in Europ€ambridge, 2012.



VIII. International and EU Perspective: The 2008/B5Rective

The Directive applies to cross-border disputesivih@and commercial mattetsand, therefore, as
a matter of principle, to the same matters covesethe Brussels | bis Regulatf@ras well as by the
Regulation n° 805/2004. As a consequence, it shail apply neither to revenue, customs or
administrative matters, nor to the liability of tBeéate for acts and omissions in the exercise atkeSt
authority @cta iure imperi)?3

However, the Directive’'s scope of application ist mp@rfectly coincidental with the above-
mentioned notion of civil and commercial mattershaf Brussels | bis Regulation and of the Regutatio
on the enforcement ordér the Directive does not mention subjects whichteaditionally excluded
from the above notion and, namely, the statusgal leapacity of natural persons, the rights of prop
arising out of a matrimonial relationship, willstasuccession; bankruptcy, proceedings relatingeo t
winding-up of insolvent companies or other legalspas, judicial arrangements, compositions and
analogous proceedings; social security; arbitrdtiolm the absence of an express exclusion of the
above-mentioned subjects, doubts may arise witardep the possible extension of mediation also to
(some) of them.

In this respect, the only further explanation isyided by art. 1.2 of the Directive, stating that i
shall not apply to matters regarding rights andgaitlons which are not at the parties’ disposaleund
the relevant applicable law. As explained in reécli@, such rights and obligations are particularly
frequent in family law and employment law. The mag$or such exclusion is that party autonomy
plays a relevant role in mediation proceedifigs

The distinction between rights which are at theiegrdisposal and rights which are not may vary
depending on the national law applicable by vidb@iehe conflict of laws rules.

Furthermore, the above distinction is particuladifficult to draw in the field of family law,
characterized by a clear tendency in favour ofpttieatization of relationship and by a corresportden
increase of party autonomy, recently relevant aigbe area of private international Aw

From the wording of art. 7.1 lit. a) of the Dire&j making reference to the best interests of the
children, it seems that the aspects related t@xieecise of parental responsibility and to the nafed
the child to keep regular contacts with both paréait within the scope of application of the Ditiee.

This is not surprising since in the field of paedntesponsibility, for cross-border disputes,
mediation is a well-known remedy. Reference is mémteexample, to the role recognized to Central

21See recital No. 10T&his Directive should apply to processes wherebydwmore parties to a cross-border dispute attempt b
themselves, on a voluntary basis, to reach an dnlecagreement on the settlement of their dispute thi¢ assistance of a mediator. It
should apply in civil and commercial matters. Howgiteshould not apply to rights and obligations which the parties are not free to
decide themselves under the relevant applicable$awh rights and obligations are particularly fresqi in family law and employment
laws.

22 See decision 28th of April 2008postolidesC-420/07, irReports p. 1-357.

23 With specific reference to the exclusion of thenatstrative matters from the scope of applicatdéiRegulation 44/2001 and of
the Directive on mediation, it is worth pointingtdhat the EU Court of Justice in its case-lawdai$ a strict interpretation by taking
into account (not the public or private nature loé parties involved or the competence of the couthe relevance of private or
administrative law, but) the nature of the relasioip among the parties involved in the disputdaites See decision 14 October 1976,
Eurocontrol,C-29/76; decision 16 December 19BQiffer, C-814/79, decision 21 April 1993pnntag C-172/91, paragraphs 21 and 22,
decision 19 January 199%urocontro| C-364/92 paragraph 28. Following the 2010 repbthe French Conseil d’Etabévelopper la
médiation dans le cadre de I'Unione européenned&iadoptée par '’Assemblée générale du Conseiltlgt29 juillet 2010p. 31)
many are the administrative matterh régalienn&to which the Directive might be applied. Refereigmade, for example, to public
markets, to public services, to the cases of dasdggving from public activities.

24 SeeDévelopper la médiation dans le cadre de I'Unioneopéenne. Etude adoptée par 'Assemblée générafeatseil d’Etat
le 29 juillet 2010 p. 28.

25 See art. 1.2 of Regulation 44/2001.

26 See art. 2.1 of the Directive 2008/52.

27 Since the 21st of June 2012, by virtue of Reguiati®59/2010, within the 14 States of the EU, thmusps may choose — among
a number of different relevant laws — the one apaplie to separation and divorce. The choice ofafigicable law to separation or
divorce — even if subject to some limitations thisrefore to be considered as a right on whiclp#rées are free to decide themselves.
It shall be further considered that in the recddBrussels llbis Regulation it is likely that the Commission is gpito propose the
introduction of choice of court agreements. In tteste, therefore, also the choice of the competant to decide on separation, divorce
and annulment of the marriage might be soon reeegnés a right on which the parties are free tadde@ similar reasoning is to be
extended also to cross-border succession as redgithe Regulation 650/2012.
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Authorities in applying the 1980 Hague Conventiad ¢he Brussels libis Regulation, but also to the
role of the Mediator of the European Parliamerihternational child abduction proceediftys

3. The mediation model deriving from Directive 20062

Mediation is defined by the Directive ag structured process, however named or referred/bereby
two or more parties to a dispute attempt by theweselon a voluntary basis, to reach an agreement
on the settlement of their dispute with the assistaf a mediatoy, process which may be initiated by
the parties or suggested or ordered by a countescpbed by the law of a Member State (art. J)it.

On the other hand, the mediator is definedasy¢hird person who is asked to conduct a mediatio
in an effective, impartial and competent way, reti@ss of the denomination or profession of thatthi
person in the Member State concerned and of thamatich the third person has been appointed or
requested to conduct the mediation

From the above definitions, it seems that the Divecenvisages a mediation procedure (i) which
tends to facilitate the agreement, (ii) groundegdarty autonomy and, therefore, basically voluihari
(i) extra-judicial and (iv) which is a high qusliservice, meaning that it should not be regaate
envisaged by the States as a poorer alternatinelical proceedings.

As for the first aspect, the Directive seems tdgrr&acilitative” mediation, where the mediator
plays an auxiliary role and the parties keep tlugcisional powers on one side as opposed to
“evaluative” mediation, where the mediator playsiare relevant role, being able to propose to the
parties transactional solutions (the non-acceptarficghich may affect the final definition of the
litigation).

This may be inferred not only from the definitiohneediation and mediator provided in art. 3, but
also from recital 13 where it is stated that medieshould be considered as «a voluntary process in
the sense that the parties are themselves in cbathe process and may organize it as they wish an
terminate it at any time».

The parties to the disputes are, therefore, engtsag the main actors of the mediation proceeding,
whilst the mediator should conduct the proceduesiould assist the parties.

The Directive does not offer further informationthms regard and, therefore, Member States are
free to provide the mediator with stronger powé&s.a consequence, it may happen that, within the
EU judicial area, the mediator has powers and featwifferent from one Country to another,
depending on the national law implementing the Qive.

Assuming that the agreement deriving from the agerof party autonomy is more likely to be
observed and to ensure an amicable and sustaimddtienship among the parties to the dispiithe
Directive stresses the voluntary nature of medmtidnd, in the same light, it limits its scope of
application toout-of-court mediationwithin in-court mediation, the parties are n@tefiin the exercise
of their party autonomy, since the judge tryingrtediate is the same person that, when the paxies d
not reach the agreement, will pronounce a decisiothe dispute.

For this reasonn-court mediations excluded from the sphere of application offirective, whilst
court-annexed mediatias included: under art. 5 of the Directive, theitdefore which the action is
brought is entitled to invite the parties to usedragon for the settlement of the dispute or omly t
attend an information session on the use of mexiaivhen such sessions are held and easily awvailabl

Court-annexed mediatioils grounded, on one side, on the need to avoidalhee judge mediating
and deciding the same dispute, therefore affeatisgich a way the party autonomy and, on the other,
on the idea that it is easier to find an agreeroane the judicial proceeding is started.

Even if the Directive stresses the importance ef tbluntary character of mediation, national
legislation may make the use of mediation compuylsorsubject to incentives or sanctions, provided
that such legislation does not prevent the paftas their right of access to the judicial systém

28 The Mediator, created in 1987, is charged to arfind an agreement between the abducting parestttzé other parent in
compliance with the best interests of the childo§éhparents who spontaneously decide to start satimdproceeding are asked to
appear before the European Parliament or beforieabiual residence of the child, depending orsgiexific circumstances of the case,
in order to openly discuss, outside of a judici@geeding. If the parents reach an agreementatter Inay be brought before a court,
which may transform it in a decision to be recogdiin the other Member States of the European Union

2% See recital 6.

30 See recital 14 and art. 5.2 of the Directive.
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The issue regarding the admissibility of compulsmgdiation has been already considered by the
Commission in the 2002 Green book with specificerefice to the contractual clauses making
reference to ADR methods, capable of affectingitite of access to justice and, therefore, of \tinta
art. 6 of the ECHR and art. 47 of the Charter oidamental rights of the EU. At that time, a further
issue regarding contractual terms envisaging cosgpyimediation was explored and, more precisely,
the resulting imbalanced relationship between Hréigs. Having regard to the latter, it was consde
that the contractual terms envisaging compulsorgiat®n could be qualified as an unfair term under
the Directive 93/13 (according to which gontractual term which has not been individuakgotiated
shall be regarded as unfair if, contrary to the uggment of good faith, it causes a significant
imbalance in the parties’ rights and obligationssang under the contract, to the detriment of the
consumes and, among the above terms, those havihg ebject or effect of: (...)excluding or
hindering the consumer’s right to take legal actmrexercise any other legal remedy, particulany b
requiring the consumer to take disputes exclusit@lgrbitration not covered by legal provisions,
unduly restricting the evidence available to himmposing on him a burden of proof which, according
to the applicable law, should lie with another patt the contract are expressly enlisted).

It seems that the solution provided by Directiv®@@62 — i.e. to stress (and protect) the voluntary
character of mediation and to leave, however, openpossibility for national law to envisage
compulsory mediation — is coherent with the appnoaxpressed by the EU Court of Justice in the
decision of 18 of March 20%b regarding the Italian rules on mandatory mediatigih regard to
telecommunication services. In that case, the Geadgnized that the mandatory attempt at settlemen
envisaged by the Italian law on electronic commatins services was an additional step for access
to court capable of affecting the principle of effee judicial protectio??, nevertheless, the Court
further pointed out thatfendamental rights do not constitute unfetteredrggatives and may be
restricted, provided that the restrictions in facrrespond to objectives of general interest pudsoy
the measure in question and that they do not imyolith regard to the objectives pursued, a
disproportionate and intolerable interference whiclfringes upon the very substance of the rights
guaranteed®. In applying this principle, the Court stated thla¢ Italian provisions introducing
compulsory mediation were aimed at pursuing thelagriand less expensive settlement of disputes
relating to electronic communications and at ligirig of the burden on the court system, which were
to be considered legitimate objectives of genenarest.

It follows that the legitimacy of compulsory mediet shall be evaluated on the basis of the specific
national rules regulating it and shall be admitidebn (i) it does not impede access to justice apd (
it is regulated as an ADR method, easily availablthe parties of a dispute.

In this view and in order to avoid mediation to dmnsidered as a poorer alternative to judicial
proceedings, the Directive tries to ensure theityuad mediation.

For this purpose, Member States (i) are encourémeeévelop voluntary codes of conduct as well
as other effective quality control mechanisms camog the provision of mediation services, (ii) are
also asked to encourage the initial and furtheinittg of mediator¥ and (iii) to ensure the
confidentiality of mediatiof?.

Notwithstanding the fact that mediation is envighgs an alternative to judicial proceedings for the
settlement of disputes, under the Directive medsatio not need to have neither specific knowledge
of law, nor the assistance of a lawyer during tleeliation proceeding.

The only reference to persons having specific shkillthe field of law is made under recital 25,
where it is stated that Member States should eageuegal practitioners to inform their clientdioeé
possibility of mediation.

31 See the EU Court of Justice, decision 18 of M@@h0, C-317/08, C-320/0&osalba Alassini and othevs Telecom Italia SpA
and othersin Guida al diritta, 3 April 2010, No. 14, p. 18 ff.

32 See the EU Court of Justice, decision 18 of M@@h0, C-317/08, C-320/0&osalba Alassini and othevs Telecom ltalia SpA
and otherspara 61-62.

33 |bid., para 63.

34 See art. 4 of the Directive, together with recltaland 18, stating that mediators should be awfatlee existence of the European
Code of Conduct for mediators and that, in the fidldonsumer protection, a Recommendation has bespted] establishing minimum
quality criteria which out-of-court bodies involvéd the consensual resolution of consumer dispstesild offer to their users. See
Recommendation 2001/310/CE on the principles foraduurt bodies involved in the consensual resofutif consumer disputes of
4 April 2001, inOJL 109, 19.4.2001, p. 56.

35 See art. 7 of the Directive.



VIII. International and EU Perspective: The 2008/B5Rective

If, on one side, it is true that mediation may wor@re easily when the parties do not have a precise
knowledge of their legal arguments in the dispatethe other side weaker parties facing a mediation
procedure should benefit of some legal assistdndehe Directive is silent in this regard.

4. Recognition and enforcement of mediation agreemts within the EU judicial area

As already pointed out, the Directive is aimedmavpling common rules for cross-border mediation
and, therefore, is applicable to the case of twanore parties having their domicile or habitual
residence in different Member States who decidettie their dispute on civil and commercial matter
having arisen among them through mediation.

Despite the fact that such a situation necessanplies the solution of private (procedural)
international law issues, the Directive does nowjate specific rules in this regard. This is fio$tall
due to the fact that the Directive wants to offerminimisrules on mediation in order not to affect
party autonomy in the out-of-court settlement of tispute. On the other hand, it shall be also
considered that mediation is a service and, thegeis subject to the rules on free movement of
services provided by the TFEU (art. 56-66).

In this respect, the Directive does not determimedourt of the State or the mediator where the
mediation proceeding shall be started. It may floeeehappen that two parties, having their domicile
or habitual residence in two different Member Statkecide to settle their dispute through mediation
in one of the two mentioned States. But the partiag also decide to start the mediation procedure i
a third State, taking into account the specificarat! rules on the mediation service, its costsspresd.

The content of the mediation agreement is the resfuthe negotiations made by the parties
involved. As a matter of principle, the parties nmagch an agreement which does not take into any
consideration the legal situation of the partiedairthe relevant applicable law. This seems tdbe t
underlying principle inspiring the Directive, asré@sults from the fact (already pointed out) thes t
mediator shall not necessarily have specific kndgaeof law. If, however, the parties — being asslist
by a lawyer or being however aware of the legakegunences of the dispute — have chosen a mediator
having specific knowledge in the field of law, itagnhappen that, in the settlement of the dispute
through mediation, the relevant conflict of lawasiheed to be applied (and, among them, in paaticul
the relevant EU private international law regulasior, residually, the conflict of law rules of tB&ate
where mediation has been started).

Crucial in granting mediation a real alternativatter to judicial proceedings for the settlement
of disputes is the issue of the executive charaftarediation agreements and, consequently, of thei
movement in the EU judicial area. For this purpasis, necessary to avoid leaving the observance of
the mediation agreements just to the parties amloeio good faith, since this would effectively neak
mediation a less appealing instrument (in compansgioth a judicial proceeding).

For this reason, the Directive, on one side, ragaldhe executive character of the agreement
resulting from mediation and, on the other, rec@iisa recital) the relevant EU and national rudes
the movement of the agreement itself.

As for the enforceability of mediation agreemeiats, 6 of the Directive asks Member States to
grant to (all) the parties (or even to just onetledm with the explicit consent of the others) the
possibility to request that the content of a wnti@greement resulting from mediation be made
enforceable, unless it is contrary to the law ef 8tate where the request is made or that lawmimtes
provide for its enforceabilify.

Art. 6 further points out that the agreement maynaele enforceable in a judgment or decision or
in an authentic instrument in accordance with dvedf the Member State where the request is Aade

It clearly appears that Member States enjoy a wlideretion in regulating the enforceability of
agreements resulting from mediation.

First of all, Member States are free to decide at®the persons entitled to request the declaration
of enforceability. More precisely, even if the rideems to provide that the enforceability is gréinte
when all the parties to the mediation proceeding@gunder art. 6 Member States may recognize the
possibility to make the request of enforceabilitgtjto one party of the mediation proceeding.

36 See art. 6.1 of the Directive.
37 See art. 6.2 of the Directive.
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It seems that the latter is the situation morelyike happen in practice: the need to render the
mediation agreement enforceable in another Memtage @rises generally when the agreement itself
is not complied with and the rights and interestsre of the parties are affected.

There is a chance to avoid the above situatiomduthe mediation proceedings: mediators may
suggest to the parties to express their consenihéoenforceability of the agreement.

However, if such consent from all the parties does expressly result from the content of the
mediation agreement — aided by the fact that tmediive does not envisage the assistance of a fawye
and does not ask for mediators to have a speacifieviedge of the law —but is not possible to exclude
that the national rules implementing the Directtemsider the agreement enforceable even when the
request comes from just one of the parties to thpute®, The above construction seems coherent
with the principle under which mediation should betconsidered as a poorer alternative to theipldic
proceeding.

The Italian law, for example, has followed the abswlutiori®.

A second aspect in relation to which the Directieeld have provided more punctual suggestions,
is the possibility to ask for enforceability in eelWber State different from the one where the agee¢m
has been reached.

Following the wording of art. 6.1 of the Directiibg above situation seems to be not only possible
but even implied when it is stated that an agreeémmaty not be made enforceable when it is contrary
to the law of the Member State where the requasiade.

Even if, as a matter of principle, it is likely tithe parties will make a request for their agresme
to be made enforceable in the State where the m@&diproceeding took place, it is not possible to
exclude that — having regard to the cross-bordaraditer of the proceeding — the agreement will be
declared enforceable in a State different fromaihe where the agreement was reached.

Under the Directive, the court or public authorigceiving such a request has to make a double
check: on the substantial level, it is necessapptesider whether the agreement is in compliante wi
national law (including the private internationaiM rules, as pointed out in recital 19) and on the
procedural level, it is necessary to see whethdeunational law such an agreement may be declared
enforceabl®.

Once the above check is concluded, within the Elitjal area it is possible to have national rules
more or less convenient in terms of granting tHereeability to mediation agreements. Also fronsthi
perspective, the national legal system are conctirre

As for the act through which it is possible to mdake mediation agreement enforceable, the
Directive makes express reference to a judgmeatiecision of the court, or to an authentic insgnm
of a body, expressly authorized to decide the mbiteghe Member States.

Among the instruments through which it is possiblenake the mediation agreement enforceable,
art. 6.2 does not envisage (i) in-court settlenfee¢ Regulation 1215/2012) (ii) nor the agreemients
family matters, which are enforceable in the MentBite in which they were concluded and which,
under art. 46 of the Regulation 2201/2003, are feede recognized as decisions and authentic
instruments.

Even if it is true that the latter agreements aggressly mentioned in recital #1in the view of
enhancing mediation in civil and commercial mattérseems reasonable to extend the interpretation
of art. 6.2 of the Directive so as to include bthth agreements enforceable under the Regulation No.
2201/2003 as well as the in-court settlements uBdgssels bis Regulation.

The rule considered here is a clear example ointiperfect coordination of the Directive with the
other instruments adopted by the EU in the fieldiwi judicial cooperation (as mentioned in pakj.
Once the mediation agreement is enforceable, prablelated to its movement within the European
judicial area arise.

38 See ED’A LESSANDRQ above.

39See art. 12 of D. Lgs. No. 28/2010.

40 As pointed out in recital 19, it might happen thds not possible for the obligations agreedtie tediation agreement to be
executed.

41 Recital 21 is aimed at avoiding that the mediafidrective becomes a tool through which are abubedrtiles on recognition
provided by Regulation 2201/2003 as for the agreénegrarding family relationships. For this purpadsstates that if the content of an
agreement resulting from mediation in a family laatter is not enforceable in the Member State wheegreement was concluded
and where the request for enforceability is maldis, Directive should not encourage the partiesrmumvent the law of that Member
State by having their agreement made enforcealdadther Member State.
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It is possible that a dispute among three persanf their habitual residence in three different
Member States is settled through the use of theatied services rendered in a fourth Member State.
In such case, once the agreement is reached (gmessky stating the will of the parties to grant it
executive character), one of the parties asksaadthurts of the Country of his/her habitual resaden
to make the agreement immediately executable (uade6.1 of the Directive) and then starts the
enforcement proceedings-a-visthe party who does not fulfil his/her obligatioteriving from the
agreement.

It is at this last stage that the problems of redomn of the act (i.e. decision, public act) whichs
granted executive character to the mediation ageaeappear.

The Directive does not expressly regulate it butrézital 20 according to whichl'ke content of
an agreement resulting from mediation which hasnbeade enforceable in a Member State should
be recognised and declared enforceable in the oifhember States in accordance with applicable
Community or national law. This could, for examjle,on the basis of Council Regulation 44/2001 of
22 December 2000 on jurisdiction and the recognitemd enforcement of judgments in civil and
commercial matters or Council Regulation 2201/20027 November 2003 concerning jurisdiction
and the recognition and enforcement of judgmentsatrimonial matters and the matters of parental
responsibility*2.

Even if not expressly mentioned, reference shoaldhbde also to Regulation 805/2004 creating a
European enforcement order for uncontested cfdimsd to Regulation 4/2009 on maintenance
obligation$*.

Both Regulations govern subjects falling within tietion of civil and commercial matters under
the Brussels | (and nowbis) Regulation and, therefore, also under the mauhddirective. However,
whilst Regulation 805/2004, already in force whba Directive was adopted, is alternative to the
Brussels | Regulation and this might be the reasloy the Directive does not mention it expressly;
Regulation 4/2009 could not be expressly considbyetthe Directive, since it has been adopted after
it.

The rules regarding the movement of the mediatgreements deriving from the above-mentioned
European regulations do not apply when the mediagreement has been declared executable in a
State not member of the EU and, therefore, not tddayrthe principle of mutual trust underpinning the
EU acts in the field of civil judicial cooperation.

In such cases, reference should be made to donhegdicorders. With specific reference to Italy,
the relevant provisions are to be found in artiélés657 of the Law n° 218/1995, which have beentbuil
on the basis of the rules on recognition and exacwutf the 1968 Brussels Convention.

42 On the ltalian rules on recognition and executiee F. Msconi C. CAMPIGLIO, Diritto internazionale privato e processuale.
Parte generale e obbligazigrivlilano, 2011, p. 277-370.

43 Regulation 805/2004 of the European Parliament &tilteocCouncil, of 2% of April 2004, creating a European enforcemeneord
for uncontested claims in OLl1143 of 30/04/2004, p. 15-39.

44 Regulation 4/2009 of the Council, of 18 December®@ jurisdiction, applicable law, recognition asforcement of decisions
and cooperation in matters relating to maintenardigations in OJ L 7 of 10.1.2009, p. 1-79.



